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Parents With Disabilities

Problems in Family Court Practice

tate statutes, appellate court determinations, rules of court, and profes-

sional standards regarding child custody often fail to recognize and

address assumptions, beliefs, and practices that discriminate against
parents with disabilities. Although the type of a parent’s disability (e.g., phys-
ical versus psychiatric) may influence the degree to which inaccurate and
bias-driven notions about disability and parenting hold sway,' the overall
approach to parents with disabilities fails to reflect the reality that a person’s
disability, in itself, provides little or no information about that person’s par-
enting capacities. Absent or poorly articulated statutory and professional cri-
teria for conducting valid assessments, uninformed and disability-insensitive
evaluations upon which courts and legislatures rely, the inclusion of statutory
categories that permit facially neutral actions to mask prejudicial assump-
tions, the relative unavailability of legal services, attitudinal and accessibility
barriers, and lack of disability awareness, knowledge, and skill in family
courts—all give evidence of a legal structure that has not addressed bias
against parents with disabilities.

To be sure, states vary considerably in the degree to which they have rec-
ognized the rights of parents with disabilities in the context of child custody
determinations. Even in those states that affirm such rights, however, actual
practice has lagged far behind court rulings and legislative intent. The pur-
pose of this article is to examine the multilayered barriers that parents with
disabilities face in child custody cases. Based on our experience in the
National Resource Center for Parents with Disabilities (NRC) at Berkeley’s
Through the Looking Glass (TLG), we delineate the categories of barriers
that exist in the family court system. The article concludes with suggestions
for improving the functioning of family court to provide realistic, positive
options and accommodations for parents with disabilities and their children.
In particular, we propose better-articulated legal and professional standards,
increased access to legal representation for parents with disabilities, disabili-
ty training for legal and mental health professionals, and changes in current
practice. These changes can improve the ability of family courts to address
the rights and needs of parents with disabilities and substantially change the
experiences of parents with disabilities in the family court system.
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This article examines the multilayered
obstacles that parents with disabilities
face in the family court system. Based on
the experience of the National Resource
Center for Parents with Disabilities,
it describes these statutory, judicial,
professional, and systemic barriers and
provides examples of each. Four broad
areas of improvement are proposed:
better-articulated legal and professional
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standards, increased access to legal
representation for parents with disabili-
ties, disability training for legal and men-
tal health professionals, and changes in
current practice. ll

Berkeley-based Through the Looking Glass
and its National Resource Center for
Parents with Disabilities provide technical
assistance, training, publications, and
information regarding parents with dis-
abilities and their children. For more
information, see www.lookingglass.org.

Funds for this publication come, in
part, from the U.S. Department of
Education, National Institute of Disability
and Rebabilitation Research (NIDRR)
(#H133A98001). The content and
opinions do not necessarily represent the
policy of NIDRR or the Department of
Education.

CUSTODY CRITERIA IN STATUTES
AND RULES OF COURT

Statutory criteria for the award of custody vary considerably from state to
state. Nonetheless, all use the well-known “best-interest-of-the-child” stan-
dard.? In an effort to clarify the meaning of the best-interest standard, most
states have adopted at least some aspects of the model custody language pro-
posed by the Uniform Marriage and Divorce Act.’ The best-interest standard
and the model statute have been extended in a number of jurisdictions to
include a wide range of factors that courts are expected to consider when
making custody determinations. For example, the Michigan Child Custody
Act articulates 12 factors underlying the best-interest standard that courts
may address in deciding custody disputes,* the Florida statute lists 13 fac-
tors,” and California’s custody statutes include 8 main factors.® Some states
leave it to the courts to determine the factors that constitute a child’s best
interest. All jurisdictions, however, permit—and a number explicitly
require—consideration of a parent’s physical and mental health.”

No doubt these attempts to specify factors for judicial consideration do
help narrow the field of inquiry.* Nevertheless, it has been long recognized
that these standards are vague’ and that, at least as currently conceptualized,
they provide less than optimal guidance for judicial efforts to promote stan-
dardized, objective, and fair custody determinations.' Moreover, it is unusual
to find statutory standards or rules of court that address, with any specificity,
how court-ordered child custody evaluations are to be conducted." This
poses no small problem, given the considerable debate over the relevance,
reliability, validity, and potentially grave problems of overreaching by mental
health professionals in child custody evaluations and reports in general.”? In
those rare cases where rules of court do exist, specific disability-related biases
are not addressed. For example, the California Rules of Court provide
detailed procedures intended to lessen general bias in the court-ordered cus-
tody evaluation process.” These rules admonish evaluators to “maintain
objectivity . . . and control for bias.”** They also instruct evaluators to “oper-
ate within the limits of [their] training and experience and disclose any lim-
itations or bias that would affect [their] ability to conduct the evaluation.””
But in the subsection that addresses sensitivity to diversity'® among partici-
pants in custody evaluations, disability is noticeably absent.

The underlying intent of these rules and related statutes is laudable;
nevertheless, the NRC’s experience has been that courts and evaluators are
often unaware that discriminatory bias—either their own or others—exists
with respect to disability."” Thus, it becomes difficult, if not impossible, to
“control for bias” or to “disclose . . . bias that would affect the ability to con-
duct the evaluation™® when one has not explored one’s attitudes and beliefs
with respect to such issues. Indeed, our experience leads us to believe that one
likely reason for the failure to mention disability in the otherwise exhaustive
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court rules addressing bias is the general lack of
awareness of a common, implicit belief that disabled
people are not as “fit” to parent as nondisabled peo-
ple. Although there is virtually no research about this
type of bias in the legal system, our experiences sug-
gest that those charged with custody decision mak-
ing and assessment are no less biased in this regard
than the general public.”

Thus the best-interest standard and the supple-
mentary factors in statutes and court rules attempt
to give structure to and ensure fairness in custody
disputes but, by failing to provide more explicit
direction, may inadvertently permit personal bias to
influence case outcomes.”” As regards parental dis-
ability, this potential is made even more problemat-
ic because courts and evaluators are directed by
statute to consider the “physical and mental health”
of the parties. Few statutes or rules of court we could
locate? included any further guidance regarding
when disability should be deemed relevant or how
disability should be

addressed.”? Yet the crucial issue it is not whether a

potential bias against
parent has a disability, but whether a parent has the
ability to care for a child’s needs. Rather than assum-
ing that the presence of a disability should be used to
determine parenting capacity, statutes and rules of
court should require that if the disability of a parent
is raised in the context of a child custody dispute, a
nexus between the disability and parenting capacity
must be demonstrable. Statutes and rules should also
include consideration of whether reasonable adapta-
tions could address concerns about the individual’s
parenting capacity.

PROFESSIONAL GUIDELINES

Given the complexity of child custody cases and the
indeterminacy of the best-interest standard, courts
may turn to mental health professionals in an
attempt to discern the best interest of children in a
particular case.” But here, too, are substantial diffi-
culties. Scholars have strongly criticized the involve-
ment of mental health professionals in child custody
litigation, citing difficulties in researching a standard
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that is poorly defined,* the paucity of methodologi-
cally sound, empirically based knowledge about the
effects of various custody arrangements on child

» and the likely irrelevance of mental

development,
health testimony to the legal questions at hand.*
Further objections have been raised based upon the
absence of valid and reliable measures for evaluators
to use,” the use of measures that were originally not
developed for assessing parenting capacities,” the
potential for mental health professionals to overstep
the bounds of their competence,” and the potential
for courts to defer to mental health professionals
because of their putative expertise and the complex
bases of the decisions.” There has also been consid-
erable controversy regarding whether mental health
professionals should be allowed to make specific rec-
ommendations regarding the ultimate legal question
of which parent should be awarded custody.*

All these shortcomings leave room for the value
judgments and biases of mental health professionals
to find their way into custody decision-making
processes. In particular, the tendency of mental
health professionals to view a disabled person’s nor-
mal behavior as pathological and to give undue
weight to signs of pathology in making clinical judg-
ments* could have a substantial impact on the
assessment of a disabled person’s parenting capabili-
ties and, in turn, on the custody decision, if the
court relies on the assessment. In response to these
and other criticisms, professional organizations have
sought to clarify procedures and standards regarding
court-ordered child custody evaluations by promul-
gating a variety of guidelines and practice stan-
dards.” For example, the American Association of
Family and Conciliation Courts developed model
standards to guide family courts and evaluators in
custody situations.* The standards include guidelines
for “initiating the process”™ —minimal educational,
training, and knowledge qualifications for custody
evaluators. The standards also provide a detailed set
of steps through which evaluators are expected to
proceed; six general aspects of parent and child func-
tioning and interrelationships that should be evalu-
ated;” the style, content, and distribution of the
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report; and ethical principles that must be followed.
Importantly, the standards require that evaluators
take into account “ethnic, cultural, lifestyle, and/or
religious factors where relevant,”® but nowhere are
disability-related concerns addressed. Also, though
the model standards mention the need to maintain
“neutrality and unbiased objectivity” and admonish
evaluators to seck assistance if they encounter situa-
tions not within the scope of their competence, there
is no mention of the potential for bias regarding par-
ents with disabilities. Moreover, there is no guidance
for evaluators in terms of how to conduct an assess-
ment that minimizes such bias. Furthermore, like
many statutes, the standards include the psychologi-
cal health of the parents as a factor that requires con-
sideration—but no caveats regarding the need to
identify a nexus between a parent’s psychological dis-
ability and his or her parenting abilities.**

In a similar fashion, the American Academy of
Child and Adolescent Psychiatry, as part of its Practice
Parameters for Child Custody Evaluation,” developed
standards that detail the means by which referrals
should be taken, fees, an evaluation structure, and
methods for conducting interviews, writing reports,
and testifying. In its discussion of the physical and
mental health of parents, the Practice Parameters note
that health—and mental health—status, including
“unhealthy habits,”
for the child.” In an important caveat, the Practice

could have adverse consequence

Parameters next clarify that diagnosis of a psychiatric
disability is not in itself a basis upon which to recom-
mend custody. Rather, the degree to which the dis-
ability affects the parent-child relationship is the
relevant issue. Interestingly, this point is not made
regarding physical, sensory, or cognitive disabilities.
And the practice parameter regarding written reports
recommends that the physical and mental health of
the parents be weighed alongside six other factors.
But unlike the other six factors, there is no guidance
on how to determine whether physical or other dis-
abilities affect parenting skills and child developmen-
tal outcomes.*

Among professional pronouncements, only the
American Psychological Association Guidelines for
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Child Custody Evaluations in Divorce Proceedings®
(APA Guidelines) acknowledge the possibility of bias
against parents with disabilities. In addition to the
common language encouraging professionals to
maintain a neutral, impartial perspective and urging
psychologists to establish a nexus between the infor-
mation they obtain in an evaluation and the child’s
best interest, the APA Guidelines direct custody eval-
uators to be “aware of personal and societal biases
and engage in nondiscriminatory practice” and to
“recognize and strive to overcome” those prejudices
or withdraw from the case.” Guideline 3 further
instructs psychologists to consider “psychopathology

. insofar as it has impact on the child or the abili-
ty to parent.”* As with the psychiatric practice
parameters discussed previously, these guidelines do
not discuss physical or sensory disabilities except to
admonish practitioners to avoid personal and socie-
tal bias toward disabilities in general. Nonetheless,
these admonitions are an important step, for they
signal recognition of the potential for discrimination
and delineate at least one means by which evaluators
might address it (e.g., removing oneself from the case).

Unfortunately, the APA Guidelines are not manda-
tory, and, thus, psychologists and other mental
health professionals cannot be held to the standards
in an ethical or a legal sense. Moreover, they do not
instruct practitioners regarding how one might rec-
ognize bias and, in particular, bias against parents
with disabilities. Because much bias is unwitting,
and because mental health professionals probably do
not have any better capacity than laypeople to
become aware of prejudices,” it is likely insufficient
to assume that exhortations to become aware of bias
alone will change the manner in which custody eval-
uations are conducted. Finally, it is not made clear,
even if the mental health professional recognizes his
or her bias, what steps can and should be taken to
overcome it. Again, the lack of guidance with respect
to parents with disabilities leaves the professional to
his or her own devices—and continues to allow for
the operation of discriminatory beliefs and practices

vis-a-vis parents with disabilities.*
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Thus the existing guidelines and practice stan-
dards are a step in the right direction, but their
shortcomings are considerable. They instruct profes-
sionals to evaluate parents’ physical and mental
health without clarifying the need for a demonstra-
ble connection between possible disabilities and par-
enting behaviors and capacities that are known to
affect children’s development. Two of three sampled
standards omit any mention of disabilities, and all
guidelines fail to address the need for accommoda-
tions for people with disabilities. These problems
provide fertile ground for biased evaluations of par-
ents with disabilities. So instead of routinely obtain-
ing more balanced and objective perspectives, courts
that appoint mental health professionals to evaluate
and recommend custody arrangements instead may
be adding an additional layer of untested and dis-
criminatory assumptions to the child custody deter-
mination process.

JUDICIAL APPROACHES

The near absence of explicit rules addressing bias
in the assessment of parents with disabilities in
statutes,” rules of court, and professional standards
gives few grounds upon which appellate courts can
address what we at the NRC have observed to be
common problems of bias against parents with dis-
abilities at the pretrial and trial court level.* In
addition, appellate court cases themselves show signs
of bias against parents with disabilities, although
they are subtle. Further, one can observe increasing-
ly biased assumptions as the appellate courts move
from cases involving obvious physical disabilities (e.g.,
a person with paraplegia who uses a wheelchair) to
those with more subtle or stigmatized disabilities,
such as cognitive or psychiatric disabilities. That
is, custody cases involving physical disabilities tend
to give the impression that appellate courts are
giving careful consideration to parenting capacities
and the best-interest standard. On the other hand,
custody cases involving cognitive or mental disabili-
ties are more suggestive of biased assumptions about
the effects of such disabilities on parenting capaci-
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ties. Thus, the following synopsis of case law pro-
vides examples of court approaches to four broad
classes of disability: physical, sensory, cognitive, and
psychiatric.”

PHYSICAL DISABILITIES

The involvement of a parent with a physical disabil-
ity in a child custody dispute seems, in one respect,
to result in less-biased presumptions and outcomes
against such parents. Two early cases provide good
examples of this fact. In 1978, the Supreme Court of
Alabama held that a custodial father’s partial paraly-
sis did not constitute a change in circumstances suf-
ficient to warrant giving the mother custody of a
child who had been living with the father for four
years.” The court affirmed the lower court’s refusal
to change the custody arrangement, in part because
the child was “well adjusted and does not appear to
be adversely affected by any of the changes.”

A year later, in the landmark case /n re Marriage
of Carney, the California Supreme Court held simi-
larly. In that case, William Carney and Ellen Car-
ney, his wife, separated and agreed that William
should have custody of their two children. Some
four years later, William had a jeep accident that
resulted in quadriplegia. A year later William and
Ellen went to court to finalize their divorce, and Ellen
sought physical custody of the two children. She
admitted that she had had only telephone contact
with her boys prior to that, but the court awarded
her custody. William appealed, and the California
Supreme Court ruled that the order changing
custody was an abuse of the trial court’s discretion,
citing its use of “outdated stereotypes of both the
parental role and the ability of the handicapped to
fill that role” and society’s need “to respect the civil
rights of its physically handicapped members.”*

Marriage of Carney articulated a standard vis-a-vis
parents with physical disabilities to which a number
of other states have hewn.” Even in the context of
stigmatized illnesses, such as HIV, courts generally
have been inclined to rule in favor of custody or
visitation, absent proof of some direct risk to the
child’s well-being. Thus, in Doe v. Roe,* the maternal
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grandparents sought to compel a custodial father of
two children to submit to an AIDS test. The court
held that “the most stringent test . . . that is, a show-
ing of compelling need . . . must be met before an
involuntary test for the HIV antibody may be
ordered.” The court also noted that “there is no
claim, nor could there be on the available medical
evidence, that the children would be in danger from
living with respondent if he were seropositive.”*

Carney and related cases were important develop-
ments in custody law for parents with disabilities.
These cases departed from previous, often explicit
assumptions that parents with disabilities were
“unfit” and recognized the civil rights of parents with
disabilities to be coextensive with nondisabled par-
ents. That is not to say, however, that all potentially
capable parents with physical disabilities receive
custody, nor that all (or even most) appellate cases
provide a thoroughgoing analysis of the effects of
physical disability on parenting capacities. For exam-
ple, in Bethea v. Bethea,” where the mother had
experienced a stroke induced by alcohol and drugs,
the father, supported by expert recommendations,
petitioned for a change of custody. The appeals court
never discussed the extent of the mother’s disability
nor its effect on her parenting behavior and the adjust-
ment of her children. Nevertheless, the court affirmed
the change of custody to the father and found that the
trial court had not abused its discretion.

Our view is that cases such as Bethea that involve
physical disability but that do not apply a Carney
analysis result, in part, from the above-described
absence of standards requiring a more thoroughgo-
ing and structured scrutiny of the treatment of dis-
abled parents. Further, as described in the section on
systemic barriers, below, we continue to see discrim-
ination against people with physical disabilities oper-
ating at the pretrial and trial level, even in states with
Carney-like rulings where such bias has been ruled as
violative of civil rights. It seems, therefore, that it is
necessary, but insufficient, to recognize and admonish
legal and mental health professionals to avoid bias in
such cases: as we detail below in our summary and
recommendations, more can and must be done.
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SENSORY DISABILITIES

The few appellate-level custody cases that have
involved sensory disabilities such as blindness or
deafness seem to indicate an approach similar to the
Carney line of cases. In Bednarski v. Bednarski,” the
Michigan Court of Appeals reversed and remanded
for new trial the decision by the trial court to award
custody of two children to the two hearing grand-
parents. In part, the appeals court based its decision
on the fact that there was only one interpreter for the
father and none for the mother during the custody
trial. The court found that the process did not com-
port with the state statute’s mandates regarding the
full participation of deaf parents in custody matters.
In addition, the Court of Appeals held that the lower
court had abused its discretion by not presuming
that the best interest of the children was served by
custody with a natural parent.

Another example of this even-handed approach
can be found in Clark v. Madden.®" In this case, a
father with a visual disability appealed the trial
court’s decision concerning child support, secondary-
education expenses, child custody, and limitations
on his visitation rights. The trial court had ordered
that a “responsible adult” accompany him when his
daughter (nearing age 4 at the time of trial) was with
him. The father had been blind since birth. He had
lived independently, traveled, completed a degree
in computer technology, and founded two successful
computer companies of which he was chief executive
officer. The appellate court reversed and remanded
the case because the trial court made no specific find-
ing that the daughter would be endangered without
the restriction in the custody order that had been
placed upon the father.®

COGNITIVE DISABILITIES

In contrast to physical and sensory disability cases,
when appellate cases involving cognitive disabilities
are sampled, the trends bespeak a more ambivalent
approach. On one hand, some courts have found
that a parent’s cognitive limitations (e.g., epilepsy®)
are not in themselves determinative of whether it
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would be in the child’s best interest for such a dis-
abled parent to have custody. For example, in Moye
v. Moye,* a mother appealed an award of custody to
the father that had been based, in large measure, on the
mother’s epilepsy. The mother argued that the trial
court had overemphasized her disability, thus ren-
dering its decision an abuse of discretion. The Idaho
appellate court agreed, although it viewed a parent’s
disability as a valid consideration in a best-interest
analysis. The court did not discuss the need to estab-
lish a nexus between the parent’s disability and his or
her parenting capacity.

A Missouri appellate court was less at ease
with granting unsupervised visitation to a father with
epilepsy.® In Hankins v. Hankins, sole custody was
awarded to the mother. The father, who because of
an aneurysm had experienced seizures that were
apparently not fully controlled by medication and
also had difficulty with concentration, appealed
from the order requiring him to have all visitations
supervised and to have his physician provide quar-
terly written reports, among other things. The record
reflected substantial evidence that the “parties. . .
had difficulty agreeing on certain decisions regarding
the child, including naps, diet, medical treatment,
and preschool.”® The father had also not communi-
cated well with the child’s mother regarding his
health. The appellate court refused to disturb the
trial court’s decision on custody and visitation
restrictions, although the trial court’s opinions were
clearly conclusory regarding the nature of the father’s
threat to the child’s best interest.

A more recent North Dakota case demonstrates
an even more disturbing lack of basis for limiting a
cognitively disabled parents custody and access to
her child. In Holtz v. Holtz," the trial court heard
evidence and argument regarding the need for
changing custody from a custodial mother with a
developmental disability, dyslexia, and a learning
disability. The father sought primary physical cus-
tody, despite admitting that he had had almost no
contact with his 7-year-old child prior to the lawsuit.
The trial court’s stated basis for granting the father
custody was that the mother had a “mental incapac-
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ity to develop as [the child] grows. ... Therefore,
[she] would not be capable or competent to raise the

minor child . ...”®

Using a “clearly erroneous” stan-
dard of review, the state Supreme Court found that
there was no reversible error. The decision was
affirmed despite the court’s acknowledgment that no
expert evidence established the parameters of the
mother’s disabilities at the time of the divorce
(though the parenting aide and guardian ad litem
gave evidence). That is, the trial court did not make
an explicit connection between the child’s best inter-
est and the mother’s parenting skills, but the North
Dakota Supreme Court upheld the trial court’s
determination.

PSYCHIATRIC DISABILITIES

The ambivalence found among decisions involving
parents with cognitive disabilities is perhaps more
pronounced in cases relating to parents with psychi-
atric disabilities.”” At least among the lion’s share of
cases in which the psychiatric disabilities were
minor, were no longer present, or had been success-
fully controlled through treatment, the courts appear
to be more willing to grant custody. For example, in
Weiss v. Weiss,” a Missouri appellate court affirmed
that a “transitory depression” following the divorce
did not prevent the mother from receiving primary
custody, in part because of the testimony of the
mother’s psychologist that she could care for the
children. Similarly, the Court of Appeals in Burkhbart
v. Burkbart” refused to disturb the trial court’s award
of joint physical custody where the mother was hos-
pitalized for 30 days for a “transient situational
depression” as a result of her own parents’ divorce.
And in Timmons v. Timmons,” a Louisiana appellate
court affirmed the custody award of a mother who
was in active recovery from substance abuse and had
a history (but not current symptoms) of depression
and a vaguely defined personality disorder.”

Parents with current psychiatric disabilities—
whether minor or major—are more likely, however,
to have such disabilities considered and used, at least
in part, to decide custody in favor of the nondisabled
parent. For example, in 1983, a father in Louisiana™
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appealed a child custody award to the mother, who
had been diagnosed with anorexia nervosa. Although
trial courts typically have wide discretion in such
cases, the appellate court determined that the trial
court did not examine the best interest of the child.
The court reviewed the testimony regarding the
mother’s “unstable emotional condition and its life-
threatening physical symptoms” and concluded that
the trial judge’s decision was “erroneous and was
influenced by the obsolete ‘maternal preference’
rule.”” Furthermore, the court stated that “even if
the mother [were] capable of physically caring for
her child, which is questionable, her distorted self-
image, mental instability, and bizarre habits would
certainly have an adverse impact on the psychologi-
cal development of this child. We have recognized
that a child learns by example, and we are satisfied
Mr. Spohrer can provide a normal, healthy psycho-
logical role model.””

Later cases have resulted in similar decisions. In
Schumm v. Schumm,” the trial court awarded cus-
tody of the children, aged 9 and 12, to their father.
The mother had been the primary caretaker for both
children for eight years, and, on that basis, appealed
the trial court’s decision. The mother had a major
mood disorder and vascular headaches that at times
interfered with her ability to parent (e.g., falling
asleep at inconvenient times and dropping a lit ciga-
rette on the floor). Although she was undergoing
psychiatric care for her mood disorder and the trial
court noted her improved condition and good prog-
nosis with continued care, the Minnesota Court of
Appeals upheld the custody award, finding that the
trial court properly considered the mother’s disabili-
ties to the extent they were related to the children’s
best interest. Given the typical weight that courts
give to a parents long history as the primary care-
taker, and the usual presumption that such relation-
ships should generally not be disturbed except for
compelling reasons, the decision seemed to reflect, at
least in part, the trial and appellate courts’ response
more to the existence of a disability than to a
demonstrated need to change custody.
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Another example is of a father in New Jersey™
who had been the primary caretaker, although as a
result of his bipolar disorder and an unspecified
“additional mental illness” he was unable “to take
full responsibility for the children” and had a full-
time babysitter to assist him.” The appeals court
upheld the trial court’s determination that the
mother should make all “final decisions” regarding
all areas of the children’s lives despite the joint
custody arrangement that the court had settled
upon. The evidence of the father’s “irresponsibility”
seemed to consist primarily of testimony that he
had been late to pick up his children “on several

”% and on another occasion had failed to

occasions
adequately supervise the children at the beach. A
mandated therapist also testified that the father
was “not capable of ‘meaningful input’ on decisions
concerning the children,”" but no specific evidence
of his failure in that regard had apparently been
adduced. Here again, despite the father’s status as
primary physical caretaker, it appears that the
court was putting more weight on his diagnosis
and need for assistance than the ongoing role he
had assumed with the couples’ children for some
12 years.

Finally, in a recent case involving an allegation of a
change in circumstances, the Supreme Court of
North Dakota® upheld the trial court’s determina-
tion that a mother experiencing depression second-
ary to fibromyalgia and migraine headaches should
lose physical custody of her three children to their
father. The court so held on the basis of an expert
mental health professional’s testimony that the
oldest child was “becoming destructively parenti-
fied” (that is, “assuming adult responsibilities and
acting as a care provider for younger siblings”)
because of the mother’s disabilities.®® This change
of custody is unusual, given the typical reticence
shown by appellate courts to disturb ongoing cus-
tody arrangements absent significant effects on chil-
dren, and the fact that “parentification” is a
theoretical concept of which little, if any, empirical

verification exists.*
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SYSTEMIC BARRIERS

It might be argued that these judicial opinions (not
to mention the statutes and professional standards)
involving cognitive and psychiatric disabilities only
reflect the complex nature of custody determinations
rather than demonstrate prejudice against people
with disabilities. It could be further argued that these
cases reflect the difficult, albeit typical, process any
family court must undertake to weigh the strengths
and weaknesses of competing parents to reach the best
outcome for children. But our experience at the
NRC suggests otherwise. It suggests that the pub-
lished cases and literature on parents with disabilities
in child custody contests mask considerable bias and
discrimination and that such attitudes and practices
constitute obstacles to fair, child-focused custody
determinations. The NRC receives calls from parents
with disabilities and their advocates, attorneys, or
evaluators, seeking assistance regarding marital cus-
tody (and child protection) cases. Usually the NRC
is contacted prior to or during trials for which there
are no published reports. In some instances TLG
staff function as clinicians or expert witnesses
reviewing complete records and therefore have in-
depth knowledge of the situation and the outcome.
The following information is based on a review of
more than 150 of these unpublished marital custody
cases. Cases are located in jurisdictions throughout
the United States, though geographical location and
other identifying information have been omitted to
maintain the parties’ privacy. The NRC often is not
apprised of the outcome of cases; however, barriers
and apparent discriminatory practice during the
family court process are viewed by the NRC as sig-
nificant, whatever the case outcome. Our intention
in this review is to exemplify barriers that parents
with disabilities and their advocates identify in the
family court system, with a particular focus on pre-
trial and trial court experience.

BARRIERS TO LEGAL REPRESENTATION

Obrtaining appropriate legal representation is per-
haps the first hurdle a parent with a disability faces

|35

in child custody cases. This difficulty in finding
attorneys with disability-relevant experience and
knowledge can result in serious consequences for
parents. One example is a father with paraplegia who
was seeking custody of his daughter. On the day he
called the NRC, he was due to appear in court for a
hearing in his custody case and did not have legal
representation. He was seeking an attorney who
understood disabled parents and the difficulties that
he faced trying to visit his daughter, who lived six
hours away. His inability to obtain knowledgeable
counsel had left him without representation at a
crucial point in the custody proceeding. As in many
of the cases in which the NRC has been involved,
the father related that the attorneys with whom he
spoke did not seem to understand the expenses of
operating his van on his limited and fixed disability
income or the effort and strain that long-distance
travel posed as a result of his disability. The attorneys’
apparent lack of appreciation for the physical and
financial effects of this father’s disability reflects, in
our experience at the NRC, a pervasive, underlying,
and often unquestioned assumption that clients are
not in need of reasonable accommodations. In this
case, the father was secking a modification that
would have allowed the daughter to fly to visit him
in his home for weekend visitations. Because he could
not find counsel, he was forced to represent himself.

Even where low-cost representation is offered by
legal service agencies, it may be effectively unavail-
able. In many states legal services agencies will repre-
sent only one spouse in a dissolution or child
custody dispute, as it is considered a conflict of inter-
est for the agency to represent both parties. It often
becomes (as it did in the case mentioned above) a
race for representation—especially if spouses live in
the same or neighboring counties and only one
agency offers services there.

In addition to the paucity of knowledgeable attor-
neys, parents with disabilities often have limited
incomes yet have more expenses than other parents.®
Many depend on some type of assistance, usually SSI
(Supplemental Security Income) or SSDI (Social
Security disability insurance), and lack the financial
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resources to hire private attorneys. Court costs and
filing fees make litigating a case even more challeng-
ing. Some attorneys are willing to advance those
costs, but if they are unable or unwilling to do so,
many clients are hard pressed to pay the fees neces-
sary to initiate a claim. Often, attorneys petition to
waive filing fees, but the process may delay cases.

In the absence of financial resources, parents with
disabilities seek representation from legal services
agencies. But many parents with disabilities are sur-
prised to discover that, throughout the United
States, it is rare for disability legal advocacy organi-
zations to become involved in marital custody cases.
Further, parents with disabilities are often unable to
obtain assistance from local, non-disability-specific
legal service agencies because the agencies are
restricted in the types of cases for which they can
provide representation. In one case, a woman with a
mental disability had lost custody and visitation
rights to her 6-year-old daughter to the maternal
grandparent. The mother was not seeking custody,
only to restore her visitation rights. The mother’s
social worker had called more than 30 agencies seek-
ing legal representation but was told repeatedly that
this type of case did not fit within their guidelines.
For example, in the large metropolitan area where
the mother lived, the primary legal service agency
provided representation in custody cases only when
they arose from dissolutions involving domestic vio-
lence. The paucity of appropriate, low-fee legal serv-
ices for parents with disabilities seems due, at least in
our experience, to specialization in legal clinics and a
view that custody and guardianship cases are time-
intensive, costly to litigate, and sometimes years in
length. At the time of this writing, the mother in the
case just noted was still seeking a pro bono attorney
willing to take on her cause.

In a similar case, a mother with a terminal condi-
tion who was divorced in an eastern state was awarded
sole physical custody of her 6-year-old son. She
subsequently moved to a western state. She was now
preparing a trust and guardianship for him. She
planned to have custody go to a friend living in a
neighboring state. The son, despite his young age,

expressed a preference to live with the friend. The
mother’s attorney told her that after her death, the
friend would have to file for temporary guardianship
as well as a restraining order against the father in the
neighboring state. But when the friend also sought
legal counsel, she found this was not considered the
type of case that legal service agencies would take
because an unrelated third party was seeking custody
against the father. In this case, the legal service
agency’s policy was that it would provide representa-
tion only in custody matters arising from marital dis-
solution. However, for this parent with a disability,
who was attempting to structure custody upon her
death, as well as for many of the parents with dis-
abilities with whom we have worked, a legal services
agency is the final place to obtain representation. For
these agencies to maintain policies excluding cases
that do not fit narrow criteria effectively limits many
disabled parents’ access to justice, as they are not able
to obtain counsel.

In such instances, litigants who do not have legal
representation often will simply not show up for
a court appearance, unaware of the consequences of a
failure to appear. They often think that their absence
will merely postpone the issue, not that their legal
rights may be lost, and do not know that they can
appear in court and ask the judge for a continuance
while they find an attorney.

Even when a case has been accepted by an agency
or assigned by a legal referral service, there may be
long waiting periods until the parent actually has
legal representation. These long waiting periods can
take an unusually high toll on parents with disabili-
ties. One client involved in a custody dispute with
her former husband was told she was on a waiting
list for the assignment of an attorney, despite an
imminent court date. This client was a mother with
moderate cerebral palsy, who twice had to arrange
for public transportation and pay for child care in
order to appear on her own behalf to obtain post-
ponements before an attorney was assigned. She
obtained an attorney just before a third court
appearance, and she had to make a third trip and
again arrange and pay for child care only to have her
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new attorney obtain yet another postponement. The
expense of child care when one is on a fixed income,
the physical strain of travel, and extended periods
away from home—all elevate the costs parents with
disabilities, as compared to parents without disabili-
ties, must shoulder in custody cases when they wait
for legal representation.

ACCESS BARRIERS
Despite the Americans with Disabilities Act (ADA),*

physical access to courts is still a problem in many
communities. Parents in smaller towns and rural
regions report particular difficulties in this regard.
For instance, a wheelchair-using father with paraple-
gia who lived in a rural area was not given access to
the courtroom when permanent guardianship of his
children was awarded to relatives who had assumed
custody after his spinal cord injury. Though the
courthouse was equipped with ramps, the court-
room was inaccessible to wheelchairs; he had to wait
in a hallway during proceedings.

It is very common for accommodations in com-
munication to be lacking during or regarding court
proceedings. In one case, a blind father was always
sent material by the court in writing. Delays in
obtaining readers led to missed appointments and
court dates, for which he was blamed.

Even when parents request accommodations in
advance, if they have cognitive or severe information-
processing issues they often are not provided with
advocates or translators so that they can understand
the family court process. For example, a father with
severe dyslexia, trying to represent himself, was
denied both adaptations and interpreters.

An agency that advocates for deaf women experi-
encing domestic violence reports the lack of Ameri-
can Sign Language (ASL) interpreters in courts in
some locales. Inappropriate or poor-quality interpre-
tation is also a problem. For instance, highly visually
oriented clients, such as deaf people who are foreign
born or who have cognitive disorders, may not com-
prehend standard ASL legal interpreters and need a
deaf person to do the relaying in visually gestured
communication. The agency also reports that
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mediation for child custody has a particularly poor
track record in providing interpreters for deaf
mothers. They have been especially concerned about
cases in family court in which hearing fathers alleged
to be domestic violence perpetrators were used by
mediators as interpreters for the mothers. Empower-
ment of the women by their advocates was necessary
in order for them to request that mediation be
rescheduled when interpreters were available.”
Disability advocates are currently advising that
parents request accommodations at the outset of
court involvement. In several cases involving parents
with physical or vision disabilities, however, attor-
neys have been hesitant to request accommodations
because they anticipate that calling attention to the
parent’s disability may affect the custody outcome.
Sometimes the parent is hesitant to request adap-
tations. A blind mother had received no accommo-
dations in the courtroom or in prior or subsequent
communications. She was afraid, however, to request
them because a judge had already questioned her
parenting ability in relation to her blindness. Parents
are also concerned that they may antagonize judges
by requesting accommodations. In fact, one parent
reported being fined by a judge for persisting with
requests for ADA accommodations in court.

ATTITUDINAL BARRIERS

Despite the disability civil rights movement, attitu-
dinal bias regarding disability is still prevalent. As
mentioned above, disability tends to be ranked dif-
ferendially. That is, in general people with physical
disabilities are stigmatized less than people with sen-
sory disabilities, and people with psychological and
cognitive disabilities are the most stigmatized. Even
among people with physical disabilities, however,
some disabilities are ranked lower, such as wheelchair
use, cerebral palsy, multiple sclerosis, facial disfigure-
ment, and short stature.®

Our experience has been that legal, medical, and
mental health professionals are not immune to these
biases. Negativity and a lack of cultural competence
about disability are reflected in language appearing in
unpublished court documents and evaluations, such
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as “afflicted with dwarfism,” “wheelchair bound,”
“suffers from physical disability.”

Cases often reflect underlying personal assump-
tions that it is not in a child’s best interest to have a
parent with a disability. They also reflect patterns of
more attitudinal bias regarding certain disabilities.
Negative speculations about the future are common
and often seem to be based on stereotypes rather
than on evidence.

For example, in one case both the mother with
quadriplegia and her attorney reported that the
judge’s greatest concern was how the mother’s dis-
ability would affect the child in the future. His con-
cern was not based on her actual parenting, which
had not been evaluated. She had been the primary
parent since the child’s birth and the father had not
been involved. The father was requesting sole cus-
tody, based on the mother’s disability. After TLG
provided information regarding parents with disabil-
ities, the father’s attorney withdrew the issue of dis-
ability from the custody dispute.

In another instance, a judge maintained that a
mother with a physical disability could not parent
despite findings of psychological and occupational
therapy evaluations documenting her capability. He
assumed that the children would function as her
attendants, though the mother was independent, there
was personal assistance to meet her needs, the home
was modified with adaptations, and her children had
only the usual household chores. There were concerns
about how quickly she could get upstairs in an
emergency. When her ability to get upstairs was
demonstrated, the next demand was to test her speed
with a stopwatch.

In a case involving a mother with short stature,
the mother and her attorney reported that there were
assumptions about safety problems and, without
actual parenting having been observed or evaluated,
about her parenting abilities. It was also assumed
that the child—of typical height—would have prob-
lems because of the parent’s difference in appearance.

A number of NRC cases have involved require-
ments for supervision during visitations that did not
seem functionally justified. A lack of familiarity with
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disability seemed to result in the exaggeration of
parental limitations. These visitation requirements
placed a financial strain on the parents, who had low
incomes. A wheelchair-using father with paraplegia
was required to provide supervision during all visita-
tion because of his disability. After he took TLG’s
research and adaptation data to court, the father
reported that the requirement for supervision was
dropped and he was allowed more contact with his
young child.

Many parents with disabilities have alleged either
placement or concerns about placement with nondis-
abled parents who have committed child abuse or
domestic violence. These placements seemed to be a
particular concern when mothers had developmental
disabilities, as they frequently experience abuse that is
not identified or taken seriously by professionals.
Individuals with developmental disabilities are partic-
ularly stigmatized, and their capacity for parenting is
apt to be underestimated in family court. Advocates
and community workers can play a crucial role in
clarifying the capability of such a parent, ensuring
that inappropriate or hazardous custody arrange-
ments are not made on the basis of stigma.

Two of TLG’s clinical cases raised this concern
regarding parents labeled as developmentally dis-
abled. The mother in the first case had been the pri-
mary caregiver for her child since birth. She had
been battered by the child’s father and had left the
relationship and moved into the maternal grand-
mother’s home, where mother and child had flour-
ished with the support of TLG prevention services.
The father periodically had made supervised visits,
to which he had sometimes come under the influ-
ence of drugs and alcohol. The mother and child
were afraid of him. When the child was 5, the father
tried to gain joint custody, on the basis of the moth-
er’s developmental disability. Initially the court
appeared to be considering an award of custody to
the father. The mother did not have the funds for
legal representation but was provided with advocacy
by the NRC and the developmental disability sys-
tem, which called attention to the father’s history of
violence. The father did not gain custody.
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In a second clinical case, a low-income mother
with a physical and intellectual disability, on SSI, also
had provided good care of her child with the help of
TLG’s services. The nondisabled father showed no
interest until the child was 9 years old and in early
puberty. The TLG clinician was concerned about the
tone and timing of his visits and his gift of a revealing
bikini to the child. This father also tried to get custody
on the basis of the mothers disability. He was a
middle-class professional who was paying for attorney
services. Again, a coordinated advocacy effort may
have prevented him from attaining custody and
resulted in a requirement for supervision during visits.

A number of parents contacting the NRC have
complained that judges treated them with disrespect.
For example, a blind mother reported that the judge
said she could not be a responsible adult because she
could not see.

Parents also stated they felt disrespected when
judges questioned whether they actually had disabil-
ities, despite medical evidence to the contrary. A par-
ent on SSI reported that she was accused of faking
her disability and urged to go to work. A mother
with chronic fatigue and fibromyalgia reported that
the court had ignored her doctor’s orders and direct-
ed her to return to work. In another case, when a
court was setting up spousal and child support, it
denied a mother’s disability and declared that she
just did not want to work. Later, though there was
no change in her condition, the court claimed that
her disability rendered her an unfit mother.

In yet another case, a family court ordered a father
to prove that his medical disability was getting bet-
ter by engaging in either full-time school or work for
a year before it would drop its requirement for super-
vised visitation. This was a great strain on his dis-
ability, and he was concerned it was worsening as a
result. It seemed to him that he was being held to
a different standard because of his disability.

LACK OF DISABILITY AWARENESS,
KNOWLEDGE, AND SKILL IN FAMILY COURTS

The experience of the NRC suggests that many
family courts do not recognize or appreciate the
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implications of disabilities, the obstacles faced by
parents with disabilities, and the solutions and
resources that support their parenting and daily lives.

In a national survey of approximately 1,200 par-
ents with disabilities, four of five respondents report-
ed transportation as an issue; it was the barrier
encountered by the largest group of parents with dis-
abilities.”” Yet family courts often seem to ignore
these obstacles when they determine travel require-
ments for visitation. Parents in a number of states
have reported problems with inadequate transporta-
tion options for visits. They have also reported that
the impact of traveling on their disabilities is not
taken into consideration. In one case a mother with
chronic pain was ordered to regularly drive 120
miles so her child could visit the other parent out of
state. She reported that the mediator denied that her
disability was a factor in these visiting arrangements,
though before this another court had determined she
had a 100 percent disability.

Courts frequently seem unaware of the role of
adaptations or accommodations for people with dis-
abilities. These are neglected in communication dur-
ing and regarding proceedings and in the mediation
and evaluation process. Courts have also demonstrat-
ed a lack of awareness about the role of adaptations in
parenting and in the daily lives of people with dis-
abilities. Through research and clinical demonstra-
tion projects TLG has documented the role of
disability adaptation as it naturally evolves in rela-
tionships between parents with physical disabilities
and their babies. The organization has also demon-
strated the profound role of “babycare” adaptations
for parents with physical disabilities and cognitive
adaptations that professionals use in interventions or
evaluations of parents with intellectual disabilities.”

The lack of awareness about adaptations is appar-
ent in the many cases where courts assume that
supervision is needed during visitations when a par-
ent has a physical disability that does not signifi-
cantly affect parental caregiving. Court personnel do
not appear familiar enough with physical disability
in parents to be able to differentiate its varied degrees
of impact on child care.
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Cases have also reflected a lack of awareness about
how parents with severe physical disabilities such as
quadriplegia can provide care with the use of baby-
care adaptations. It is common for courts to under-
estimate the potential for parent-child interaction in
the presence of significant physical disability. In one
case a nondisabled mother did not allow a preschool
boy contact with his father during the father’s long
hospitalization after spinal cord injury. The child
had developed a fear of his father (associating him
with monsters), so the mother argued that visitation
was not in the child’s best interest. The father had
extremely high-level quadriplegia and was receiving
oxygen through a tracheal tube, so he could not
speak with his child. A clinician specializing in dis-
ability introduced adaptations so the child and
father could begin communicating nonverbally
through play, first playing a computer game togeth-
er, using switch-operated toys, then painting pictures
together (the father holding the brush in his mouth).
The boy’s fear of his father’s disability equipment
was addressed by allowing him to play in a motor-
ized wheelchair. In a few sessions the child’s fears had
subsided and he had begun to rediscover his father.

In some cases, courts assume that children will
provide care to their parents with physical disabili-
ties. Research does not substantiate this concern,
finding on the contrary that parents with physical
and vision disabilities with school-age children are
apt to be so concerned about burdening their chil-
dren that they require fewer chores than other fami-
lies.”! In addition, preliminary findings from a
national survey of parents with disabilities and their
teens revealed that teens with disabled parents did
the same number of chores as teens with nondis-
abled parents.”

In addition, there is a common tendency to over-
generalize about parents with disabilities in the
direction of pathology, assuming their children will
not do well. In fact this is not the case: research has
found positive outcomes for adult children of deaf
parents, for adult children of fathers with spinal cord
injury, and for school-age children of mothers with
physical disabilities.”

TRAINING AND SKILLS OF EXPERT
ASSESSORS

The assumptions and biases we have described place
pressure on custody evaluators who may be involved
in such cases to “catch” issues of diverse disability
and articulate them to the court. As noted earlier,
however, there is an absence of well-defined stan-
dards for assessment of parents with disabilities in
the custody evaluation literature.

The NRC has noted other problems with evalua-
tions in family court cases, many of which seem
rooted in attitudinal bias. For instance, custody
reports frequently include stigma-laden language that
signals a lack of familiarity with disability culture
(“afflicted with multiple sclerosis,” “wheelchair-
bound”). More neutral language, emphasizing the
person and referring to the disability as an attribute,
is preferred—for example, “a mother with multiple
sclerosis,” “a father who uses a wheelchair.” Courts
and evaluators often presume that a parent with a
disability is unable to cope, without observing his or
her actual parenting. It is extremely common to find
pathological speculations about future parenting or
parent-child issues that are not based on evidence
and are not supported by research or clinical data.

Evaluations also reveal a lack of familiarity with
the supports that are integral to the lives of many
people with disabilities; use of services that support
independent functioning is interpreted as indicating
incapacity as opposed to appropriate adaptation in
support of good parenting. For instance, in one case
a parent who used a motorized wheelchair was neg-
atively evaluated regarding her capability because she
used a personal assistant or nanny to compensate for
her limitations.”

In the disability community, adaptations, like per-
sonal assistants, are acceptable means of maximizing
functioning, whether in work or in parenting. Parents
can orchestrate the physical help of assistants while
maintaining their central authority and relationship
with their children. Personal assistants, like adapta-
tions, do not indicate inability to provide care for a
child or to form an appropriate parental relationship
with a child. In one case an evaluator maintained
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that the father’s use of a wheelchair meant he would
be unable to keep up with his young son. The eval-
uator inaccurately described his disability as prevent-
ing the lifting and carrying of his child and stated
that home health aides (who only did housekeeping
and provided no help with the child) were central to
personal care and parenting.

Evaluators must gain familiarity with the role of
assistive technology, and assessments by occupational
therapists must be used when there are questions
about physical functioning during parenting. It
should be noted that one cannot properly evaluate the
capability of a parent with a significant physical dis-
ability or the relationship between an infant and such
a parent without first providing babycare adaptations.”

Similarly, one cannot discern the full potential
of parents with cognitive disabilities without first
providing adaptations that are individualized to the
parents functioning. Early intervention can be very
effective. when it is adapted in a respectful and
empowering manner to parental learning and pro-
cessing limitations. Evaluation of parents with cogni-
tive disabilities necessitates considerable adaptation;
extensive observation of actual parent-child interaction
is crucial, as parental strengths may not be reflected
in testing or interviews.”

SUMMARY AND
RECOMMENDATIONS

Our experience at the NRC demonstrates a contin-
uing and widespread bias against parents with dis-
abilities in child custody cases. Despite laudable
intentions, many statutes, appellate decisions, rules
of court, and professional standards fail to provide
sufficient guidance to courts and professionals
engaged in resolving custody conflicts about how to
address these discriminatory assumptions. Even
without the overarching concern for the needs of
children to have the best arrangements possible in
the wake of a divorce, this discrimination would be
unacceptable. But in light of the likelihood that
children will be harmed as well, addressing the issue
becomes imperative.
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How might this be accomplished? The NRC and
its host organization, TLG, have worked with many
parents, attorneys, and courts in an attempt to secure
a more evenhanded approach to parental disability
in child custody cases. Although by no means have
these efforts always been successful, courts, attor-
neys, and professionals have demonstrated a willing-
ness to consider disability-related knowledge and
adaptations in the custody decision-making process
on a regular basis. They have further been willing to
modify their practices when provided with research,
information, and assistance. TLG’s success at affect-
ing case outcomes leads to some optimism about the
potential for systemic change in these cases.

It is particularly encouraging that the NRC’s tech-
nical assistance and training informed recently
passed Idaho legislation that addresses custody issues
of parents with disabilities. The legislation shifted
the focus of judicial review of a parent’s “mental and
physical health” as a relevant factor in custody deci-
sions to a broader determination of the “character
and circumstances” of the parties. In conjunction
with this shift of emphasis, the statute explicitly pro-
hibits discrimination on the basis of disability. It fur-
ther empowers parents with disabilities to adduce
evidence and information before the court regarding
“adaptive equipment or supportive services” that can
assist them in carrying out their parenting role. The
statute also requires that evaluations of parental fit-
ness take into account the use of adaptive equipment
and supportive services and be conducted by indi-
viduals with expertise in their use.” By including all
of these elements the statute expressly addresses dis-
ability, reframes the issue as one of parental capabil-
ity (with appropriate modifications or assistance),
and deemphasizes the use of categories such as “men-
tal health” as bases for deciding which parent should
receive custody.

We envision four areas in which further change
could occur:

First, statutes, rules of court, and professional
standards could be amended to address explicitly the
bias experienced by parents with disabilities and
methods of attenuating this bias. Following the
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Idaho example above, statutes could articulate a ban
on discrimination against people with disabilities in
custody determinations, explicitly empower parents
with disabilities to introduce evidence regarding the
positive effects of support systems and adaptive
equipment, and, in the event the court finds that a
parent’s disability does affect the child’s best interest,
require courts to explicate the nexus between the
parent’s disability, his or her functioning as a parent,
and the childs best interest. Another alternative
would be to impose a rebuttable presumption in
child custody determinations that a parent’s disabili-
ty does not affect that parent’s capacity to care for his
or her children. The party wishing to overcome this
presumption must demonstrate actual, current, and
negative behavioral effects of parental disability on
the children. Moreover, rules of court could require
that custody evaluations involving parents with dis-
abilities include expert behavioral observations of
these parents with their children and show a clearly
articulated, observed connection between the par-
enting characteristic under consideration, the parent’s
child-rearing skills and abilities, and the effects on
the child.

Statutes, rules of court, and professional standards
could also require evaluators to thoroughly investi-
gate whether they need to modify the evaluation
process to provide a more valid, reliable assessment
of a parent’s capacities.” For example, giving a par-
ent with a speech disability more time to respond to
timed items on a psychological test may well yield a
more accurate assessment of that parent’s function-
ing. A parent with a cognitive/learning disability
may need to have questions presented orally. A par-
ent with a significant physical disability may need to
have and become accustomed to babycare adapta-
tions prior to evaluation. Such standards could also
require adapted naturalistic observations—for
instance, in the parent’s modified home setting
rather than an unfamiliar setting—instead of leaving
the venue for observation open to the evaluator’s
discretion.” Professional standards could require
explicit behavioral support for statements made

JOURNAL OF THE CENTER FOR FAMILIES, CHILDREN & THE COURTS « 2003

about a parents capacity and prohibit the use of
global diagnostic or disability labels as a ground for
limiting custody or visitation.

Professional standards could also address the
problem of using standardized testing to assess par-
enting capacity in parents with disabilities. This rule
should go beyond the typical cautions issued regard-
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ing the use of psychological testing'® and explicitly
allow such testing only when (1) the test has been
demonstrated to be valid for use in assessing parent-
ing skills and abilities and (2) the test has been
adjusted for parents with the disability in question.

Furthermore, as has been suggested by Stephen
Herman,"" formal rules of court, statutes, and pro-
fessional standards could put into place a peer review
process by professionals knowledgeable about dis-
abilities and parenting. Although the courts would
maintain ultimate decision-making power, these
professional peer reviewers could provide feedback
about particular reports and overall practices as well
as the responsiveness and sensitivity of evaluators to
disability concerns.

The second area for improvement involves the
development of additional legal resources for parents
with disabilities. Here, a number of possibilities arise.
National disability advocacy organizations could
incorporate marital custody cases in their range of
acceptable cases. Law schools could seek out intern-
ships for law students in which they assist parents
with disabilities in navigating the procedural mazes
encountered in family law matters. Law school
clinics could develop disability-knowledgeable and
-sensitive family law—related services, with super-
vised students providing advocacy and information.
Perhaps even upper-level undergraduates could be
trained to provide assistance to parents with disabil-
ities to help them accomplish the practical steps
involved in getting to court, raise the need for
accommodations, and so on. The latter could be
modeled on the patient’s rights advocacy services
programs operating in many states.

A third area of improvement would involve training

of family courts, attorneys, and evaluation personnel
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to become more sensitive and sophisticated in
disability-related concerns. The traditional continuing
education requirements for such professionals would
be one route through which to initiate this training.
For example, family law attorneys and family and
conciliation court judges could be required to obtain
a minimum of training regarding parents with
disabilities and their children. Less traditional
approaches, such as providing incentives for attorneys
to receive training (e.g., monetary rewards, extra
credit toward licensure requirements, and grants to
pay for such educational experiences) could also be
attempted. For attorneys and evaluators, law and
graduate schools could begin the training process by
offering coursework and work experience in family
law, parenting, and disability."”

The fourth and final area of change would involve
changes in current practices by family courts, advo-
cates, and custody evaluators. All could begin to apply
at least some of the suggested strategies mentioned
above. For example, attorneys and advocates could ask
whether the client is a parent with disabilities and, if
the client is such a parent, raise that issue with the
court to permit appropriate adaptations.'® Courts
also could ask all parents with disabilities whether
they need adaptations and monitor whether, in the
course of communication and evaluation, such adap-
tations have been employed. Courts could further
exclude or limit the weight placed on evaluations
where adaptations have not been made. And courts
and attorneys in smaller communities (where, in our
experience, accommodations are more likely to be
absent) could grant requests for adaptations and
accommodations' for parents with disabilities, so as
not to exclude them from meaningful involvement
in the custody determination process.

In summary, if adopted, the suggested efforts
could go a long way toward ameliorating the injus-
tices done to parents with disabilities who seek thor-
ough, fair, and unprejudiced evaluations of their
parenting abilities in the context of marital child
custody disputes. They, and their children, deserve
no less.
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